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HERBERT SMITH FREEHILLS – NUCLEAR IN AFRICA

Number of 
market-first 

power projects 
in Africa  Real

• Ranked tier 1 for Africa: Projects and 
Energy by Chambers Global (2009-2013)

• Ranked tier 1 for Africa: Mining and 

• Ranked top legal advisor for 
African project finance by 
value – Dealogic 1H 2013Real 

understanding 
and know-how 
in Africa  power 

sector

Top tier 
rankings for 

Africa

Minerals by Chambers Global (2013)   
value Dealogic 1H 2013 

• Since 2006 advised on NNB’s in UK, 
Poland, France, Jordan,  Finland, 

Unique legal 
services provider 

for nuclear 
Market-leading 

nuclear practice 
and experts in

One of the 
largest legal 

teams outside of 
Africa advising

• 70 partners advising worldwide 
across key industry sectors both 
traditional and new

Lithuania and Romania  

development in 
Africa 

and experts in 
NNB 

Significant

Africa advising 
exclusively on 
Africa matters 

traditional and new  

• Advised international private sector 
nuclear businesses and the 
governments of Abu Dhabi and  
Jordon on all aspect of nuclear energySignificant 

experience 
advising on 
national and  
international  

regulatory 
f

“cradle-to-
grave”

Long 
established 
experience 

across Africa 
• 30 years experience and have advised in 

nearly all African jurisdictions 

R k d 2 d f M&A d l i b S h

Jordon on all aspect of nuclear energy 
programmes  

frameworks  grave  
experience  
developing 

complex nuclear 
facilities

• Ranked 2nd for M&A deals in sub-Saharan 
Africa  2013  - Thomson Reuters
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NUCLEAR EXPERIENCE

NNB (a subsidiary of 
EDF) on all aspects of 
its nuclear new build 
programme in the UK,

The Jordan Atomic 
Energy Commission 
(JAEC) in relation to the 
development of the

Visagino Atomine
Elektrine on its plans to 
finance, construct, 
operate and

a major Japanese 
contractor on its tender 
for the construction of 
the fourth nuclear unit atprogramme in the UK, 

including consenting, 
state aid issues, major 
construction and 
equipment supply 

t t

development of the 
Jordanian nuclear power 
plant project by 
Rosatom

operate and 
decommission a new 
nuclear plant in 
Lithuania in joint venture 
with Estonian and 
L t i tiliti d

the fourth nuclear unit at 
Olkiluoto, Finland 

contracts Latvian utilities and a 
strategic investor 
(Hitachi, Ltd.)

EDF on its proposed 
joint venture with PGE in 
Poland to develop a fleet 

Societatea Nationala
Nuclearelectrica S.A. in 
relation to its 
programme to finance

EDF on the joint venture 
arrangements (with GDF 
Suez, Total, and other 
energy companies) for

the Regulation and 
Supervision Bureau of 
Abu Dhabi on the terms 

of nuclear power 
stations 

programme to finance, 
construct and operate 
units 3 and 4 at the 
Cernavoda plant in 
Romania

energy companies), for 
the development and 
operation of France's 
second European 
Pressurised Reactor

of the generation licence 
to be issued in 
connection with the 
ENEC nuclear Romania Pressurised Reactor 

(EPR) nuclear power 
station at Penly in 
Normandy 

programme and other 
related regulatory issues 
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POWER EXPERIENCE IN AFRICA  

Rio Tinto -
Simandou integrated 
project in Guinea for the 
exploration, mining and

CfC Stanbic Bank and 
Standard Bank -
project financing of the 
38 GE 1.6MW greenfield

2CPCS Transcom and 
the Nigerian Bureau of 
Public Enterprises -
privatisation, through

Mitsubishi Heavy 
Industries - merger of 
the thermal power plant 
units of MHI and Hitachi,exploration, mining and 

processing of iron ore 
and the construction of 
the related infrastructure 
– including power 
f iliti

38 GE 1.6MW greenfield 
Kinangop Wind Farm 
Project in Kenya. This is 
the first project financing 
wind project to close in 
E t Af i

privatisation, through 
share sales or granting 
of concession, of 17 of 
the electricity industry 
assets and companies 

hi h t

units of MHI and Hitachi, 
including significant 
assets in South Africa 

facilities Eastern Africa which are successors to 
the Power Holding 
Company of Nigeria

Government of Sierra 
Leone –
on the development of 
the country's first

CfC Stanbic Bank -
as lead lender in relation 
to the project financing g 
of the REFAD Rwanda

the lenders - project 
financing of the $200 
million KISCOL Sugar 
Complex in Kenya

Compagnie Thermique
du Sud Limitée and the 
Central Electricity 

the country s first 
independent power 
project 

of the REFAD-Rwanda 
hydropower project in 
Kenya

Complex in Kenya, 
comprising a nucleus 
sugarcane plantation, 
sugar mill and a 
cogeneration power

Board of Mauritius -
on all aspects of the 
development and 
financing of a coal-fired 
independent powercogeneration power 

plant independent power 
project in Mauritius
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STRUCTURE OF A NUCLEAR NEW BUILD 
PROJECT



THE REGULATORY AND CONTRACTUALTHE REGULATORY AND CONTRACTUAL 
FRAMEWORK
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FINANCING A NUCLEAR PROJECT

Project 
finance?

Non/limited-recourse 
debt unlikely, particularly 
in construction phase 

Security

Defensive security over 
assets, or avoid nuclear 

liability with security 
over non-physical 

assets?

Export 
Credit 

Agency
OECD consensus, value of 
equipment provided, pricing

Govt
support/ 

guarantees
Likely to be 
essential 

Comm. 
D bt

Lender appetite for 
construction risk? TenorRegional 

l d Debt construction risk? Tenor 
of debtlenders

Waste Lenders requireWaste 
and 

decom
m. 

policy

Nuclear 
liability risks

f

Lenders require 
detailed comfort on 
“nuclear” risks

Regulatory 
/ political 

risk

Lenders require comfort 
as to regulatory certainty 
and political risk 
mitigation 

Depth of 
power 

market/
income 
security

Ensure plant will 
not be constrained 
off – preventing 
payments under 
PPA/from market
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LONG TERM INCOME CERTAINTY



INCOME STREAM

Reliable 

Energy 
market 
uncertainty

income 
stream 
required

Long term 
operating 
period and 

uncertainty 

Significant 
capital 
investment

price 
exposure

investment
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REGULATORY FRAMEWORK AND 
POLITICAL RISK



NUCLEAR REGULATORY FRAMEWORK

New

• No track record of nuclear development in many 
jurisdictions

• Regulatory infrastructure being developedNew Regulatory infrastructure being developed

Regulatory infrastructure and requirements critical to

Challenge

• Regulatory infrastructure and requirements critical to 
credibility and viability

• International and domestic acceptability
• Project price and delivery dependent on clear regulationg Project price and delivery dependent on clear regulation

• IAEA missions

Support

• IAEA missions
• International regulators’ third party review
• Regional co-operation?
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POLITICAL RISK 

• Nuclear is still very politically sensitive

• Investors and lenders require comfort in relation to political change

• Safety remains paramount  

• Protection:
PPAs• PPAs

• Intergovernmental Agreements
• Insurance?• Insurance?
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THIRD PARTY NUCLEAR LIABILITY REGIMES



NEED FOR THIRD PARTY NUCLEAR LIABILITY REGIME

Protect 
citizens

EncourageCreate an Encourage 
nuclear 

investment

Create an 
international 

regime

Enable non-
nuclearChannel nuclear 

companiesliability 
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PRINCIPLES OF NUCLEAR LIABILITY REGIMES

Liability channelled 
to the operator on a 

no fault basisno-fault basis

Capped operator Generally, claims 
dealt with by host liabilitydealt with by host 

State

Principles

CompulsoryNo discrimination Compulsory 
insurance; 

State as insurer of 
last resort

No discrimination 
on basis of 

nationality, domicile 
or residence

Time limit on claims
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NUCLEAR LIABILITY – THE INTERNATIONAL TREATIES

Vienna
• Vienna Convention (1963)

Vi P t l (1997)• Vienna Protocol (1997)

P i d B lParis and Brussels
• Paris Convention (1982)
• B l S l t C ti (1982)• Brussels Supplementary Convention (1982)

OtherOther
• Joint Protocol (1988)
• Convention on Supplementary Compensation for Nuclear Damage (1997) (not yet• Convention on Supplementary Compensation for Nuclear Damage (1997) (not yet 

in force)
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AFRICAN SIGNATORIES TO NUCLEAR LIABILITY 
TREATIES

Vi C tiVienna Convention

Vienna Convention

Joint Protocol relating to the Application of the 

Vienna Convention

Convention on Supplementary Compensation for 

Vienna Convention and Paris Convention

Vienna Convention

Joint Protocol relating to the Application of the

pp y p
Nuclear Damage 

Joint Protocol relating to the Application of the 
Vienna Convention and Paris Convention

Convention on Supplementary Compensation for 
Nuclear Damage
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BACK END LIABILITIES



BACK END LIABILITIES

• Host state strategy:

– Polluter pays – ie funded by operator through element of tariff 
T i li biliti t b h t St t– Tax payer pays – ie liabilities met by host State

• I t j t i d h h ld ’ li bilit• Impact on project economics and shareholders’ liability 

• Final solution ultimately host state takes long term risk• Final solution – ultimately host state takes long term risk
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CONCLUSIONS



CONCLUSIONS

• Nuclear development is a public-private enterprise

• Clear risk allocation between State and operator is required

• Regulatory framework – including nuclear liability and back end cost arrangements 
– key to ensuring investors and market can manage the risks in nuclear– key to ensuring investors and market can manage the risks in nuclear

• Debt finance for nuclear is possible – but pure project financing unlikelyDebt finance for nuclear is possible but pure project financing unlikely
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SARAH POLLOCK
Sarah Pollock, Senior associate, +44 20 7466 2786, sarah.pollock@hsf.com

Sarah focuses on advising private and public sector clients on large and complex 
projects, particularly in the power sector. Sarah was on secondment to EDF in 
2007/2008 where she assisted with all aspects of their new nuclear project.  Since 
2009, Sarah has advised a client in relation to a number of new nuclear projects, 
including in  the UK, Lithuania, Abu Dhabi and Jordan. More recently, Sarah was 
seconded to our Doha, Qatar office advising on nuclear, petrochemical and LNG g p
projects in the region. 






